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AIKEN NOMINATION/District Judge

SUBJECT: Nomination of Ann L. Aiken, of Oregon, to be a United States District Judge for the District of Oregon.
Confirmation.

ACTION: NOMINATION CONFIRMED, 67-30

SYNOPSIS: Ann L. Aiken was born December 29, 1951, in Salemg@reShe received a B.A. from the Universit Oregon

in 1974, an M.A. from Rgers Universiy in 1976, and a J.D. from the Univeysif Oregon School of Law in
1979. Her employment histoy includes the followig: 1979-1980, Law Clerk, Honorable Edwin E. Allen; 1980-1982, Attgprne
Sahlstrom & Dgdale, PC; 1982, Fundraiser/Field Staff, Kidoski for Governor; 1982-1983, Chief Clerk, @oa House of
Representatives; 1983-1988, Attosné homp, Dennett, Purgl Golden & Jewett, P.C.; 1988-1993, Gua District Court Juge;
and 1993present, Orgon Circuit Court Juge.

Those favoringconfirmation contended:
Argument 1:

We arepleased to goport confirmation of Ann Aiken to serve as a distjiadge. She has a weimpressive record gublic
service in Orgon, both as a Stajadge and as a volunteer on numerous boards and commissions. Most of her career has focu
on domestic relations law. She was regealécted to the board of the National Network of Child Advgdaenters, and is a
current member of the National Council of Juvenile and Fa@olurt Judes. Throghout her career she has beergtoan crime.
Thejunior Senator from Ogen, a Reublican, campersonaly attest to her commitment punish criminals sevengl He served
with her on the Governor's Commission on Juvenile Justice, which resulted in the enactment of somebéttietenile crime
laws in the counir. During Ann Aiken's time on the bench she has been known for her determinatigpo$e istiff sentences. She
frequently imposes the maximum sentengessible, and mantimes, due to her masyeof the Orgon sentencigguidelines, she
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is able to inpose sentences that argrsficantly longer than ap other Orgonjudges are able to ipose. In one terrible case, we,
and she, admit she made an error. In that 1993 case, the maximum sentence she coylodeave&as years inprison. However,
under Orgon law at the time, she also had tpgan of sentencig him tojust 90 dgs injail andpsychiatric counselig. She chose
the latter because the @om prison to which he would havgone did not have such counsglitn hindsght, she realizes that it
was agrave mistake not tgive him a lomger sentence. We ge our collegues not tqudge her ly this one mistake. Tlyeshould
look, instead, at her overall record. She has brogpbstin Oregon from law enforcement officialprosecutors, Democrats, and
Republicans. We wge our collegues to spport her as well.

Argument 2:

We gyree with the above assessment. Also, we will not let this mgoasatwithout gain conplaining about the sloypace of
appointing judges since the Reblicans took control of Caness. Partisan and narrow idegimal efforts to inposepolitical litmus
tests orjudicial nominees have left us with a darousy high vacang rate in the Federal courtspproximately 1 in 10 Federal
judgeshps are curremyl unfilled, and one-third of those vacancies have existed for more tfemar and a half. As Chief Justice
Rehrguist receny noted, "Vacancies cannot remain at sugn évels indefinitg} without erodiig the quality of justice that
traditionally has been associated with the Fededitialy." President Clinton, in his State of the Union addnassnised that he
would tiy to break the Igjam thisyear. We will do whatever we can to péim. With that said, we ge confirmation.

Argument 3:

We sipport confirmation of Ann Aiken as well. However, those Senators whledmthat it took too log to reach a decision
on this nominee are mistaken. Her decision in the case gb@re Ronry Lee Dye was, and is, a wegrave matter of concern.
Rather than siply reecting her because of that decision, thbuthe Judicigr Committee conducted a thogiureview of her
record and hgudicial views. As a result of that review, ajority of Committee Members, includirihe Chairman, concluded that
her decision neresentecpoor judgment on one case, which sh@rets, rather than an unaptablejudicial philosgphy. Mary
conservative Members weparticularly pleased with hegeneraly tough treatment of criminals, and with her statement that Justice
Frankfurter had the strgast influence on her thinkinbecause "of his staunch adherence tgtineiple of judicial restraint and
his reluctance to substitute the inclinations of the court for tesx will of the lgislature." Had this careful revieprocess not
been followed we would not hagained the information we needjtestify voting in her favor, and shgrobabl would have been
rejected. This careful revieprocess, of course, also results in theaton of some nominees who initialeem acqaable. Ony
recenty, after the Judicigr Committee had geditiousy reviewed and held heags on a nominee, did information surface that
caused that nominee to withdraw. Would the couhttve been well served if the Senate had rushgdigment, r¢ecting Ann
Aiken and aproving, for life, an individual who was unfit to serve on the Federal bench?

Many Democratic Senators are more than wgllia rubberstamary judicial nominees that are sent to theyrthie President
(though this willingness misteriousy did not emege until after a Democrat President took office). For them, it seems to be more
a matter ofpartisanpolitics than of a constitutional rpsnsibility to advise and consent. fheonplain mightily about the
supposedy slow pace for confirmig Federajudges, and thg use misleadig statistics to claim that there is a "vacamcisis”
because of that pposedy slowpace. Our collegues can coplain to their hearts' content, but we will not be railroaded. Instead,
each time thg conrplain, we will bring up the facts and statistics that yr@mehow fail to mention.

Currently, there are 756 actijeidges and 432 senigudges (seniojudges argudges who are in semi-retirement; yhare
relieved of may administrative rquirements, but,ylaw, the/ continue to hear cases). The current vacaae is 88, but because
SO may retiring judges havegone on senior status the total numbgudfes available to hear cases is at an all-tirgk. Hturther,
even if there were not so maseniorjudges available, there is nothiat all abnormal about hagra vacang rate of 88. Accordip
to the Clinton Administration, a vacancate of 7percent in the Federgldicialy constitutes full employment because of normal
attrition and the time it takes to confirm ngwiges. The Clinton Administration camp with this figure when Democrats were
in the maority in the Senate and controlled the confirmagimtess. We argresenty at a rate of about Jf&rcent; how can hawn
vacanciegust 3percent over full eployment constitute a crisis? We note also thatyhedithepresent penirgs did not occur until
after the Senate recessed foryhar in 1997, and that the Presidentyetdo nominatgedle to fill 32 of the 88 vacancies--now,
we know our Democratic collgaes would love for us to blinglembrace the President's nominees, but it ig kard for us to
confirm pegple before thg have been nominated. Our colieas tell us that Chief Justice Rehist has uged the Senate to act
quickly to fill existing vacancies; thedo not rgort that in 1992 he had the samguest, when there were 113 vacancies, fewer
seniorjudges, a Rpublican President, and a Democrat-controlled Senate. Theare Democratic Senators who are contiguall
wringing their hands about the so-called crisis yodia not utter geg about the 113 vacancies in 1992 or the record 148 vacancies
in 1991 (nor did America'pravdapress caps, thogh editorialists across the counttave been tegreyed over the quposed
current crisis). Our collemes also fail to mention that Chief Justice Relist praised the 104th Cagress for enactmmhabeas
compus andorison litigation reforms, which he said woujdeatly reduce the workload for Fedejatiges.

We are not sang that Democrats wengaying politics with judicial gppointments in 1992. Thagh a much stroger case can
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be made gainst them durig the Regan and Buslyears than can be madgaast R@ublicans todg, we do not believe that the
mgor cause of the gh vacang rates in thosgears wagartisanshi. We cannot sathe same about our collgses' current
conmplaints about the nominatigorocess. Our collemies know that there is notlgimbnormal or imroper about the current
confirmationprocess, and tlyeknow that the current vacancate is lower than at mgiiimes when thgcontrolled the Senate.

The most rpugnant twist to thigartisanstp is that the Clinton Administration, accordito the Washigton Postplans to
launch a "fullscalgolitical confrontation" ovejudicial gopointments that will include an effort paint Rgoublicans as anti-women
and anti-minorig. After havirg President Clinton in the White House for faest Syears, we are not at all guised that he would
follow up his State-of-the-Unionpglause lines aboydartisanshp with base and baseless accusationsgufthy, thowgh we are
certainly notpleased. If the President wantpduitisanshp, we are reagland willing to cogerate. If hgoroceeds with his igoted
plan topoliticize thejudicial confirmatiorprocess, we will resist. The choice is his. The immedjaéstion before the Senate is
only whether Ann Aiken should bepointed to the Federal bench. We vote that she should.

Those opposingconfirmation contended:

Some decisions are so bad that/tbannot be dismissed as anomaliesgdutiken made one such decision in 1993, after
alread/ havirg served as pudge in Oregyon for Syears. Her decision was not agbaer's mistake, thah even if it were it could
not be excused. In the case of gare State v. RonnLee Dye, a 26year-old man was convicted of firstgiee rge of a Syear-old
girl. We ask our collegues, if it were their dayinter orgranddaghter who were ged, whapunishment do thebelieve would be
just for the rpist? If it were their daghter orgranddaghter, would thg think 90 dgs injalil, 5yearsprobation, a $2,000 fine, and
enrollment in a sex-offender rehabilitatiomogram would be the ght sentence? Jgd Aiken inposed exacil that sentence onye,
thowgh she could have sentenced himpdaiSyears injail (and in our pinion he deserved a lot more thapears). Juge Aiken's
decision in this case was so horrendous that it cannot be termed a "mistake." It indicates atesdencmore concern for the
criminal than for the victim. Weppose her confirmation, not fmnish her for makig this bad decision, but because we fear she
will make similarly unconscionable decisions if shagigen a lifetime apointment to the Federal bench.



